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The appellant, Troy Cleveland Lowery, was indicted on five counts of felony theft. The appellant
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asentencing hearing, the appellant was sentenced to three years on the Class D convictionsand four
yearson the Class C convictions; the sentenceswere ordered to run concurrently. However, thetrial
court suspended all of the sentence with the exception of six months. The appellant wasalso ordered
to pay restitution in theamount of $91,215.75. Thetrial court ordered that $60,000 of therestitution
be paid prior to the appellant’s release from jail. The appellant filed a timely notice of appeal,
seeking our review of thetrial court’ sdenial of probation. For the following reasons, we affirm the
judgment of thetria court.
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OPINION

In October of 2004, the appellant was indicted on five counts of felony theft from his
employer, Stanley Jones Corporation. The thefts totaled more than $90,000. The appellant
eventually pled guilty to four counts of theft, including two counts of Class C felony theft and two
counts of Class D felony theft.



According to the presentence report, the appel lant claimed that gambling debts spawned his
theftsfrom hisemployer. At thetime of the guilty plea, the appellant had two prior convictions, one
for marijuana possession in 1990 and another for driving while intoxicated in South Carolinain
1995.

At thesentencing hearing, Stanley Jones, I1, testified that the appel lant had been an employee
of the Stanley Jones Corporation for seventeen years. Theappellant’ smother and father alsoworked
for the company. The appellant worked his way up in the company, eventually becoming a project
manager on construction jobs. According to Mr. Jones, the appellant contrived a scheme whereby
heworked in concert with asupplier to send an invoiceto the company for equipment that was never
purchased. The appellant would seeto it that the invoice was paid from the company to the supplier
and then collect hisshare of the proceeds of the payment from the supplier. The appellant completed
the scheme several times, once presenting the company with afalseinvoice for about $50,000 from
the Beaber Company.

In another instance of theft, the appellant, who received a per diem and aliving allowance
while out of town on ajob, rented a house and coded it as awarehouse, and was reimbursed for the
expense in addition to his per diem and living allowance. The appellant also ordered parts from an
auto company for arace car that he owned, but billed Stanley Jones Corporation for the parts and
coded them as plumbing supplies. Mr. Jones commented that the theftswere discovered over time.
The appellant still retained possession of a company laptop computer and cellphone.  Since the
appellant’ s indictment, Stanley Jones Corporation had discovered an addition $8,000 in company
losses.

Mr. Jonestestified that the company wanted restitution and Mr. Jonesrelayed hisdispleasure
inthe appellant’ sless-than-cooperative attitude in revealing the full extent of hiscriminal behavior.
Mr. Jones acknowledged that the company was insured for a portion of the loss, with a deductible
of $15,000, but informed the court that the insurance company had not paid any money prior to the
court’ sdecision on theamount of restitution that the appellant would be responsiblefor paying. Mr.
Jonestestified that the appellant offered to pay some of therestitution from hiscompany 401(K) plan.

Sheriff Jerry Vastbinder testified that the appellant admitted his guilt when confronted with
accusationsof stealing from hisemployer, Stanley Jones Corporation. However, Sheriff Vastbinder
was disappointed that the appellant was not completely forthcoming about the full extent of his
thefts. Sheriff Vastbinder stated that as new information cameto light indicating that the appellant
had stolen more money than originally thought, the appellant would confirm his criminal behavior
only after confronted. Sheriff Vastbinder testified that the investigation originally revealed around
$50,000 in theft, but gradually escalated to reveal that the appellant had stolen more than $90,000
from his employer.

Theappel lant testified that hewasmarried with two children and had atenth grade education.
The appellant explained that he worked hisway up in the “family-oriented” company and received



good compensation for hiswork and bonuseswhen jobswerefinished ontime. Theappellant stated
that his salary in the year prior to his indictment was around $140,000.

Theappellant claimed that he started stealing money from the company to cover hisgambling
debts. The appellant explained that he received about $6,000 or $7,000 from the scam with the
Beaber Company and stated that he admitting his wrongdoing when confronted with the theft. The
appellant admitted that he was not sure if the Beaber Company knew he was stealing. Further, the
appellant stated that he had not contacted the Beaber Company to ask them to refund the money to
Stanley Jones. However, he stated that he“ absolutely” intended to get the Beaber Company to repay
the money. The appellant stated that the criminal behavior had a substantial impact on his life
because he had lost hisjob, felt like afailure, and felt sorry for himself. The appellant apologized
both to his family and to the victim.

The appellant explained that he had about $90,000 in his 401(k) plan and stated that he
intended to use al of it, minus about $30,000 in taxes, to make restitution to Stanley Jones
Corporation. The appellant claimed that he would have already paid some restitution, but was told
not to by his attorney. The appellant testified that he could access the fundsin his 401(k) account
within two to three days.

The appellant’ swifetestified that she had no knowledge of her husband’ s criminal behavior
and that the appellant was otherwise agood father and provider. She stated that the appellant would
follow any rulesimposed on him by the court if given probation. Further, the appellant’swife was
aware that the appellant intended to use his 401(k) to pay restitution and stated that the appellant
intended to sell property in order to help repay the rest of the money.

At the conclusion of the sentencing hearing, the trial court sentenced the appellant to three
years on the Class D convictions and four years on the Class C convictions; the sentences were
ordered to run concurrently. Thetria court suspended all of the sentence with the exception of six
months. Additionaly, the trial court ordered the appellant to pay restitution in the amount of
$91,215.75. Thetrial court ordered that $60,000 of the restitution be paid prior to the appellant’s
release from jail.

Subsequently, the appel lant filed atimely notice of appeal, challenging thetrial court’ sdenial
of full probation.

Analysis

On appeal, the appellant argues that the trial court erred in denying full probation and
imposing a period of incarceration. The State disagrees.

When reviewing sentencing issues. . . , the appellate court shall conduct a de novo review

on the record of such issues. Such review shall be conducted with a presumption that the
determinations made by the court from which the appeal istaken are correct.” Tenn. Code Ann. §
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40-35-401(d). “However, the presumption of correctnesswhich accompaniesthetrial court’ saction
is conditioned upon the affirmative showing in the record that the trial court considered the
sentencing principles and al relevant facts and circumstances.” State v. Ashby, 823 S.W.2d 166,
169 (Tenn. 1991). In conducting our review, we must consider the defendant’s potential for
rehabilitation, the trial and sentencing hearing evidence, the pre-sentence report, the sentencing
principles, sentencing alternative arguments, the nature and character of the offense, the enhancing
and mitigating factors, and thedefendant’ sstatements. Tenn. Code Ann. 88 40-35-103(5) & -210(b);
Ashby, 823 SW.2d at 169. We are to also recognize that the defendant bears “the burden of
demonstrating that the sentence is improper.” Ashby, 823 SW.2d at 169.

Turning more specifically to the facts of this case, the appellant pled guilty to four counts of
theft of property. Because two counts of the theft of property were Class D felonies, the range of
punishment on those offenses was not less than two nor more than four years. Tenn. Code Ann. §
40-35-111. The remaining two counts of theft of property were Class C felonies, so the range of
punishment on those offenseswas not lessthan three nor morethan six years. 1d. Undisputably, this
appellant was aRange | offender; thus, the presumptive sentenceisthe minimumintherange. The
trial court should consider, but is not bound by, the advisory sentencing guidelines, which suggest
that “the minimum sentence within therange of puni shment isthe sentencewhich should beimposed
because the general assembly set the minimum length of sentencefor each felony classto reflect the
relative seriousness of each criminal offense in the felony classifications.” Tenn. Code Ann. § 40-
35-210(c)(1).

In balancing these concerns, atrial court should start at the presumptive sentence, enhance
the sentence within the range for existing enhancement factors, and then reduce the sentence within
the range for existing mitigating factors. Tenn. Code Ann. § 40-35-210(e). No particular weight
for each factor is prescribed by the statute. See Statev. Santiago, 914 SW.2d 116, 125 (Tenn. Crim.
App. 1995). The weight given to each factor isleft to the discretion of the trial court aslong as it
comports with the sentencing principles and purposes of our code and as long as its findings are
supported by the record. 1d.

Inregardsto aternative sentencing Tennessee Code Annotated section 40-35-102(5) provides
asfollows:

In recognition that state prison capacities and the funds to build and maintain them
are limited, convicted felons committing the most severe offenses, possessing
criminal histories evincing a clear disregard for the laws and morals of society, and
evincing failure of past efforts at rehabilitation shall be givenfirst priority regarding
sentencing involving incarceration.

A defendant who does not fall within this class of offenders “and who is an especialy mitigated
offender or standard offender convicted of aClass C, D, or E felony is presumed to be afavorable
candidate for aternative sentencing in the absence of evidence to the contrary.” Tenn. Code Ann.
8 40-35-102(6). Furthermore, unless sufficient evidence rebuts the presumption, “[t]he trial court
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must presumethat adefendant sentenced to eight yearsor lessisan offender for whom incarceration
would result in successful rehabilitation. ...” Statev. Byrd, 861 S.W.2d 377, 379-80 (Tenn. Crim.
App. 1993); see dso Tenn. Code Ann. § 40-35-303(a). The appellant herein was convicted of two
counts of theft of property, both Class C felonies, and two counts of theft of property, classified as
Class D felonies. Thus, the appellant was presumed to be a favorable candidate for aternative
sentencing. See Tenn. Code Ann. 8§ 40-35-102(6). However, evenif adefendant is presumed to be
afavorable candidate for aternative sentencing under Tennessee Code Annotated section 40-35-
102(6), the statutory presumption of an alternative sentence may be overcomeif :

(A) Confinement is necessary to protect society by restraining a defendant who has
along history of criminal conduct;

(B) Confinement is necessary to avoid depreciating the seriousness of the offense or
confinement is particularly suited to provide an effective deterrence to otherslikely
to commit similar offenses; or

(C) Measures less restrictive than confinement have frequently or recently been
applied unsuccessfully to the defendant . . . .

Tenn. Code Ann. 8 40-35-103(1)(A)-(C). In choosing among possible sentencing aternatives, the
trial court should also consider Tennessee Code Annotated section 40-35-103(5), which states, in
pertinent part, “[t]he potential or lack of potential for the rehabilitation or treatment of a defendant
should be considered in determining the sentence alternative or length of aterm to be imposed.”
Tenn. Code Ann. 8 40-35-103(5); State v. Dowdy, 894 SW.2d 301, 305 (Tenn. Crim. App. 1994).
The trial court may consider a defendant’s untruthfulness and lack of candor as they relate to the
potential for rehabilitation. See Statev. Nunley, 22 SW.3d 282, 289 (Tenn. Crim. App. 1999); see
also State v. Bunch, 646 SW.2d 158, 160-61 (Tenn. 1983); State v. Zeolia, 928 SW.2d 457, 463
(Tenn. Crim. App. 1996); Statev. Williamson, 919 SW.2d 69, 84 (Tenn. Crim. App. 1995); Dowdy,
894 S.W.2d at 305-06.

At the conclusion of the hearing, the trial court made the following findings of fact and
conclusions of law:

The Court has considered the evidence presented at the guilty plea, the
evidence presented today, the testimony of the defendant, the argument of his
counsel, the pre-sentencereport, and a so the sentencing guidelines established by the
legislature.

[Counsel for the appellant] correctly argues that mitigating factor No. 1
applies, thedefendant’ sconduct neither caused nor threatened seriousbodilyinjuries.

He a so concedes that there are two enhancing factors that apply. No. 2, the
defendant has a previous history of criminal convictions in addition to those
necessary to establish the appropriate range. 1I'm making reference, of course, to the
misdemeanor drug charge and the misdemeanor DUI charge.
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Thedefendant al so concedes, through hisattorney and through histestimony -
- or through the admission made in his testimony - - that he abused a position of
private trust, which is reflected in Enhancement Factor No. 16.

TheCourt looksfirst at thegenera principlesof sentencing, general purposes.
The Court notes that every defendant shall be punished by the imposition of a
sentence justly deserved in relation to the seriousness of the offense.  Also,
punishment shall be imposed to prevent crime and promote respect for the law by
providing an effective general deterrent for those likely to violate the criminal laws
of the state.

The Court finds that there is a need for deterrence in this case for
severa reasons.

No. 1, this conduct took place over along period of time. It involved a
number of different charges. I1t’ssomewhat different than someone that may go and,
in alapse of judgment, steal one thing on one occasion. [ The appellant] engaged in
ascheme over along period of time, and he took alot of money.

The Court would note that theft is a very serious offensein thisjurisdiction,
and a very substantial number of cases are theft or crimes of that nature.

Thedefendant’ s crimewastheresult of anintentional conduct and motivated
by desire to profit or gain from the criminal behavior.

Again, the Court notesthat thistook place, many different criminal acts, over
along period of time.

[The appellant] isa Class - - convicted of aClass C felony, and a Class D.
He is a Range | standard offender. He is presumed by that same statute to be a
favorable candidate for alternative sentencing.

The Court looks at severa factorsin regard to that. The Court looksfirst of
all to see whether or not the State has rebutted that presumption. There's some
evidencethat it has. Under T.C.A. 40-35-103, that [appellant’ scounsel] referred, the
Court finds that some confinement is necessary to provide a deterrence to others
likely to commit similar offenses. | made findings with respect to deterrence, and |
shall not repeat those.

| also would note that a defendant had the burden of establishing suitability

for full probation, even if the defendant is entitled to the statutory presumption of
alternative sentencing. To meet the burden of establishing suitability to full
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probation, the defendant must demonstratethe probationwill servetheendsof justice
and the best interest of both the public and defendant. The following criteria, while
not controlling, shall be afforded weight when deciding the defendant’ s suitability
for probation.

First, the nature and circumstances of the criminal conduct involved. Again,
thisinvolved alot of money. He wasin aposition of private trust. People trusted
him. They paid him a great deal of money for his services with the company. He
stoleit over along period of time by using different schemes. Heinvolved different
people. Thisfactor weighs against [the appellant].

The defendant’ s potentia or lack of potentia for rehabilitation, including a
risk that, during the period of probation, the defendant will commit another crime.
| do not think that [the appellant] will commit another crime during a period of
incarceration. This kind of cuts both ways, [appellant]. | think there is some
potential for you for rehabilitation. But, on the other hand, | am concerned about one
observation | made. Sheriff Vastbinder testified that you were less than cooperative
in hisinvestigation. He testified that you would make admissions only when you
were shown the evidence against you and had no choice about it.

Mr. Gordon Jones testified to basically the same thing, that you had been
uncooperative in your - - in the investigation of it. 'Y ou would admit what you had
to admit.

And, finally, | made those own observations myself when you testified today
about the involvement of the Beabersinvolved in this matter. Y ou were extremely
reluctant to testify about their involvement. | think it’s clear they had some type of
involvement in the matter that is criminal in nature, but you were very reluctant to
do that, and you equivocated in your testimony. | think you were being less than
candid with the Court when you testified about their involvement in the case. All in
al, | think this factor weighs against you.

Third, whether a sentence of full probation would unduly depreciate the
seriousness of the offense. 1’'m concerned that if we put you on full probation, the
next person that goes out to Wal-Mart and steals something may feel like they very
well ought to be able to do that because somebody stole $100,000 and didn’t go to
jail.

And, finally, whether a sentence other than full probation will provide an
effective deterrent to others likely to commit similar crimes. | think thereis a need
for deterrencein thiscase. In summary, the Court findsthat you havefailed to carry
your burden of proof that you' re entitled to full probation.



The presumptive sentence for the Class C felonies, in 1 and 4, isthree years.
| am going to increase that sentenceto aperiod of five years by enhancement factors
2and 16, | think it is.

| would add that evenif 16 did not apply, | would still increaseit by two years
because of the two prior criminal charges that you have. That brings your sentence
to five years. 1I’m going to reduce that to four years because of the one mitigating
factor that applies. In summary, your sentence for Count 1 is four years, and for
Count 4 isfour years.

With respect to Counts 2 and 3, the presumptive sentence for the Class D
felony istwo years. By the same reasoning that | applied just a moment ago, the
sentence in that case will be three years.

The Court must determine your manner of service. | have previously stated
that some confinement is necessary, because of thereasons| gave. | would say this.
| would beinclined to extend your jail period much longer that what I’ m going to, but
for the fact that restitution is an issue in this case.

| am going to sentence you to four years for Counts 1 and 4, to be served on
Westate Corrections - - that’s community corrections - - to serve six months in the
county jail.

Counts 2 and 3, the sentence shall be three years on Westate Corrections, to
serve six months.

There are some conditions to that - - restitution in the amount of $91,215.75
isordered as a condition of your probation.

| am going to requirethat $60,000 of that to be paid prior to your releasefrom
jail. 1takeit that, from the testimony, that can be done fairly quickly.

Also, | am going to, asacondition of your probation, require that you testify
truthfully in any criminal investigation or prosecution of the Beabers, should there
be any. | do not know whether or not there will be any, but you must testify
truthfully in that, and | don’t think you’ ve done that today.

There’ sno jail time, so there’ s no credit to be given in regard to that.

And one fina thing. As a condition of your probation, you shall undergo
counseling for your gambling problem that you have.



As stated previousy, we review sentencing issues with the presumption that the
determinations made by the trial court are correct so long as the trial court followed sentencing
procedures. Tenn. Code Ann. § 40-35-401(d). While the appellant does not challenge the length
of hissentences, he complainsthat hewas not granted compl ete probation. Again, the appellant was
presumed to beacandidatefor an alternative sentence. The appellant arguesthat thetrial court erred
in determining that he was less than credible during the investigation of his case and that there was
no proof that incarceration wasrequired to serve as adeterrent to others. Thetestimony of both Mr.
Jones and the sheriff support the trial court’ s finding that the appellant was less than candid during
theinvestigation of the crimes. Infact, al of the evidence aside from the testimony of the appellant
himself confirmed the trial court’s findings. It is well-settled that a trial court may consider a
defendant’ s untruthfulness and lack of candor asthey relate to the potential for rehabilitation. See
Statev. Nunley, 22 SW.3d 282, 289 (Tenn. Crim. App. 1999). Moreover, thisCourt has determined
previously that in cases similar to the one sub judice the grant of full probation isnot appropriatein
a situation where a defendant abused a position of trust to defraud a business. See State v. Tony
Harp, No. W2003-01655-CCA-R3-CD, 2004 WL 2108233, at *5 (Tenn. Crim. App., at Jackson,
Sept. 21, 2004), perm. app. denied, (Tenn. Dec. 20, 2004). The appellant admitted that he abused
his position in the company to carry out his scheme. The record does not preponderate against the
determination of the trial court that the appellant is not deserving of full probation.

Conclusion

For the foregoing reasons, the judgment of the trial court is affirmed.

JERRY L. SMITH, JUDGE



